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Unttei) States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 9297 

Mathias Michael Matz, Alias Michael A. Matz, appellant 

v. 

United States of America, appellee 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment and conviction of appel¬ 
lant on a charge of bigamy. The indictment charged that! “on 
or about the sixteenth day of March 1935, at Elkton, Mary¬ 
land, Mathias Michael Matz, otherwise known as Michael A. 
Matz, was lawfully married to a certain Nellie Collins; and that 
on or about the twenty-second day of September 1945, an|d at 
and within the District of Columbia, and while the said Nellie 
Collins was living, and while the marriage relation between 
them still subsisted, Mathias Michael Matz, under the nkme 
of Michael A. Matz, feloniously did marry a certain Sophia 
Dorothy Dobek” (App. 4). The indictment, in a second coimt, 
charged appellant with perjury in connection with his appli¬ 
cation for a marriage license in Washington, D. C. This cqunt 
was dismissed by the court after the Government rested (App. 
52). Appellant was sentenced on the bigamy count to a term 
of two to six years, to commence at the expiration of the sen¬ 
tence imposed in Criminal Case No. 75851. 

The first witness called by the Government was the alleged 
first wife of appellant, Nellie Collins Matz (App. 24). Out 
of the presence of the jury she claimed and was granted !the 

(i) 


i 
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privilege of not testifying upon the ground that she was the 
wife of appellant (App. 25). 

Thomas I. Herlihy, Police Officer, assigned to the District 
Attorney's Office, then testified (App. 25) that in March 1946, 
appellant and Sophia, the second wife, appeared at Mr. 
Herlihy's office; that at the time appellant was shown a certif¬ 
icate of a marriage license which had been mailed to Mr. 
Herlihy's office by Nellie Collins Matz; that appellant stated 
that he had married Nellie Matz in Elkton and was under the 
impression that they were divorced; that he had obtained that 
impression because in some correspondence she had mentioned 
she was going to get a divorce; that when he heard no more 
about it he assumed she had secured the divorce. Mr. Herlihy 
stated that he asked appellant why in his marriage license 
application in Washington, D. C., he stated there were no pre¬ 
vious marriages; that appellant replied: “Did you ever try to 
get married in a Catholic church when you are divorced?” 
(App. 29). Mr. Herlihy stated that in this conversation with 
appellant he had not advised him that anything he said might 
be used against him and that he did not have to make a state¬ 
ment; that appellant came to his office voluntarily along with 
his second wife who had been subpoenaed to call at the United 
States Attorney's Office (App. 30). 

The Government introduced in evidence, over appellant's 
objection, a certified copy of appellant's application for mar¬ 
riage and marriage certificate in connection with the first mar¬ 
riage (App. 26). The application (App. 8), signed by Mathias 
Matz and Nellie Collins, described Matz's full name as Mathias 
Michael Matz and gave his age as twenty-one; it stated that 
the residence of the bride was 7730 Temple Road, Philadelphia, 
Pennsylvania. The marriage certificate stated that the name 
of the groom was Mathias Matz. Both the application and 
the certificate were dated March 16, 1935. 

On cross examination Herlihy testified that at the arraign¬ 
ment appellant had been asked by the Commissioner if he 
wished an attorney and had said he did not. Herlihy did not 
remember if appellant or his wives were advised by the Com¬ 
missioner that they did not have to testify (App. 31). 
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The Government then called Helen L. Kidwell, Deputy- 
Clerk of the District Court (App. 32; TR 22), who identified 
an application for marriage license made in the District of 
Columbia by Michael Anthony Matz on September 5, 1945 
(App. 10,11), in which the groom’s age was given as thirty-two 
and it was stated that he had no former marriages. This ap¬ 
plication was introduced into evidence without objection 
(TR 25). 

Sophia Dorothy Dobek, appellant’s second wife, was nejxt 
called by the Government (App. 33). A question was raised 
by counsel for appellant as to her right to claim privilege as 
the wife of appellant. A discussion ensued as to the right bf 
the second wife to claim the privilege, in which it was agreed by 
counsel for appellant and the court that the second marriage 
was presumed to be valid until the first marriage was proveji; 
that, therefore, the second wife, in a bigamy case, may claim 
privilege so long as the first marriage is controverted. At that 
point the court asked the prosecutor why he did not get some¬ 
one from Pennsylvania to prove appellant and the first wife 
had lived together, whereupon a man seated in the court roopi 
stated: “Excuse me your Honor, I can testify to that.” Th[is 
man was John Collins. He was promptly called to the standi, 
over appellant’s objection that he had been seated in the court 
room while the other witnesses testified. (Witnesses in the 
case had been excluded at the request of the counsel fj>r 
appellant (App. 21).) 

John Collins testified (App. 37) that he was the father of 
Nellie Collins; that he was not sure but thought her age wks 
about thirty-one; that she was present in the courthouse tike 
day of the trial; that he knew Mathias Michael M'atz (he iden¬ 
tified him as the defendant); that he knew appellant and his 
daughter in about 1935 went “to Elkton or somewhere there” 
and got married and showed him a certificate to prove thby 
were married; that at that time he and his daughter were living 
at Temple Road in Philadelphia at an address which he could 
not recall, except that it had a seven in it. Mr. Collins stated 
that appellant and his daughter lived as husband and wife at 
his house for approximately one year, until the first child was 
bom; that the couple had five children; that they lived as man 


4 


and wife and were known by people to be man and wife; that 
they lived under the name of Matz. Mr. Collins stated that 
Matz used the first name Matt which he understood to be short 
for Mathias; that to his knowledge there was never a divorce 
obtained between his daughter and Matz (App. 42). 

Sophia Dorothy Dobek Matz, the second wife, was then 
called (App. 45) and testified that she went through a marriage 
ceremony with appellant in Washington, D. C., on December 
22,1945, and that thereafter she lived with him until February 
1946; that he told her he had been married and divorced; that 
in November 1945, she had gone to Philadelphia with appellant 
and he had introduced her to Nellie Collins Matz, who she said 
was in the courthouse on the day of the trial, and that nothing 
had then been said about Nellie’s being married to appellant; 
that Nellie had pretended to be appellant’s sister. 

A motion was made by appellant for judgment of acquittal 
which was denied by the court (App. 52). 

STATUTES 

Title .22, Section 601, D. C. Code 1940: Definition and 
penalty. 

Whoever, having a husband or wife living, marries 
another shall be deemed guilty of bigamy, and on con¬ 
viction thereof shall suffer imprisonment for not less 
than two nor more than seven years: Provided, That 
this section shall not apply to any person whose hus¬ 
band or wife has been continually absent for five suc¬ 
cessive years next before such marriage without being 
known to such person to be living within that time, 
or whose marriage to said living husband or wife shall 
have been dissolved by a valid decree of a competent 
court, or shall have been pronounced void by a valid 
decree of a competent court on the ground of the nullity 
of the marriage contract. (Mar. 3, 1901, 31 Stat. 1331, 
ch. 854, § 870.) 

SUMMARY OF ARGUMENT 

I. There was ample evidence to support the verdict of the 
jury. Both marriages were proved by competent evidence and 


also the fact that the first wife was alive at the time the second 
marriage was contracted. Further, the evidence established 
beyond a reasonable doubt that appellant was a party to both 
marriages. 

II. The court did not err, on the ground that the corpus 
delicti had not been proved, in admitting testimony by Officer 
Herlihy and John Collins regarding admissions made to them 
by appellant, nor was there error in the introduction of the 
Elkton marriage certificate. The second wife was properly 
required to testify since the existence of the first marriage had 
been proved and, accordingly, she had no right to claim pri vi¬ 
lege. Finally, it was a reasonable exercise of the court’s dis¬ 
cretion to permit John Collins to testify although he had hot 
been excluded from the courtroom along with the other Wit¬ 
nesses. 

III. The instructions by the court accurately stated the iiaw 
as it applied to the case. The conduct of the trial by the judge 
provided appellant with an expeditious and fair trial. 

IV. There is no merit to appellant’s objection that the in¬ 
dictment failed to cite the statute under which it was brought 
or to his contention that a copy of the indictment was hot 
served upon him sufficiently in advance of his arraignment. 


ARGUMENT 


The evidence supported the verdict of the jury 

Appellant’s first contention is that the Government failed 
to prove its case and that the court should, therefore, have 
directed a verdict of acquittal (Br. 15, 25). Under this general 
contention appellant urges that there was no proof of any of 
the three essential elements of the crime: (1) a valid first 
marriage; (2) that the first wife was alive at the time of the 
second marriage; and (3) a second marriage lawful in fdrm. 
Appellant further maintains that there was a failure to identify 
appellant as the groom in both marriages. 

The verdict of the jury was amply supported by the evidence. 
The first marriage was proved by (1) certified copies of the 
Elkton, Maryland, application for marriage and marriage jser- 
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tificate; (2) appellant’s admission, upon being shown a copy 
of the Elkton marriage certificate, that he had been married to 
Nellie Collins in Elkton, and (3) John Collins’ testimony that 
appellant and his daughter had been married in Elkton or 
somewhere near there and, upon their return, had displayed 
to him their marriage certificate; that they had thereafter lived 
as husband and wife under the name of Matz and were known 
in the community as husband and wife; and that five children 
were born to the couple. This evidence was sufficient to sup¬ 
port the averment with respect to the first marriage. Miles v. 
United States, 103 U. S. 304 (1880); United States v. Higgerson, 
46 Fed. 750 (Circ. Ct., D. Idaho 1891); State v. Rocker, 130 
Iowa 239,106 N. W. 645 (1906); Lowery v. People, 172 Ill. 466, 
50 N. E. 165 (1898); Bryan v. State, 63 Tex. Cr. 200,139 S. W. 
981 (1911). Cf. Bowman v. Little, 101 Md. 273, 61 A. 223 
(1905), relied upon by appellant. 

That the first wife was alive at the time the second marriage 
occurred cannot be disputed since she was present at the trial. 
Her existence was established for the benefit of the jury through 
testimony by John Collins and Sophia, the second wife, that 
she was in the courthouse on the day of the trial. Cf. Bryan 
v. State, supra. The best evidence rule is invoked by appellant 
in this connection (Br. 29) on the ground the first wife herself 
should have been brought into the court to prove her existence 
and her identity. The best evidence rule, however, applies ex¬ 
clusively to documentary evidence, 32 CJS Evidence § 782, and 
jn any event, since no objection was made at the trial to the 
evidence by which her identity and existence were proved, the 
contention was thereby waived. 

The fact of the second marriage was established by testi¬ 
mony of a Deputy Clerk of the District Court that an appli¬ 
cation for a marriage license had been made by Michael An¬ 
thony Matz on September 5,1945, and by the testimony of the 
second wife. Relevant also was appellant’s admission that he 
had made application for the second marriage license, which 
was implicit in his explanation to Herlihy as to the reason for 
stating on the application that he had had no previous 
marriages. 
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There can be no doubt that appellant was the groom in both 
marriages. He was positively identified as Nellie Collins’ groom 
by John Collins and as Sophia Dobek’s groom by her. More¬ 
over, he, himself, admitted the first marriage and, as noted, ad¬ 
mitted having made application for the second. In addition to 
these admissions and personal identification, it was plain from 
Sophia’s testimony as to her visit to Philadelphia that appellant 
had some relation to Nellie Collins. Also the description in the 
1935 marriage license of appellant as 21 years old tied in with 
the information in the 1945 application that the groom was 32 
years old. The similarity in names, Mathias Matz in the first 
marriage and Michael A. Matz in the second, was close enough 
too to suggest some connection. 

Appellant points out that he was alleged in the indictnient 
to have contracted the second marriage under the name of 
“Michael A. Matz” and argues that the evidence did not show 
he had ever used any name other than “Mathias Matz” (Br. 
17, 31). The marriage application, however, was evidence to 
the effect that, as charged, he had entered the second marriage 
under the name of Michael A. Matz. Moreover, variations in 
his name did not refute the other proof of his identity. See 
Romans v. State, 178 Md. 588,16 A. 2d. 642 (1940), cert, denied 
312 U. S. 695; Tucker v. People , 122 Ill. 583,13 NE 809 (1887). 

On the basis of this evidence, it is submitted, the case was 
properly submitted to the jury and their verdict was completely 
justified. 

II 

There was no error in the introduction of evidence 

Appellant contends the testimony of Police Officer Herlihy 
was erroneously admitted because he failed properly to identify 
appellant and because he testified to statements by appellant 
which were not admissible as admissions (Br. 19, 42). It was 
contended also that the court should have stricken a leading 
question propounded by the prosecutor to Herlihy (Br. 47). 

From the record it is apparent that Herlihy identified appel¬ 
lant as the man with whom he had spoken in the District At¬ 
torney’s Office and the man who made admissions to him with 
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reference to this case. Herlihy testified that he knew a man by 
the name of Mathias Michael Matz and that he saw that person 
in the court room (App. 36). He was not asked to point to 
appellant as the man whom he knew and he did not do so, but 
there seemed to be no doubt at the time in anyone’s mind that 
he knew who appellant was. Appellant made no attempt to 
cross-examine Herlihy as to his identification of appellant. 

Appellant gives a number of objections to Herlihy’s testimony 
concerning admissions made to him by appellant (App. 42). 
He claims that the admissions were improperly admitted be¬ 
cause the corpus delicti had not been proved; the admissions 
did not go to the whole of the crime; they were not definite and 
unequivocal; appellant had not been advised by Herlihy that 
he need not answer and that statements made by him might be 
used against him; and the admissions were elicited by showing 
the appellant a marriage certificate different from the one in¬ 
troduced in evidence, in that the groom’s name in the former 
was given as Mathias Matz and in the latter as Mathias Anthony 
Matz. 

This testimony by Herlihy was properly admitted. Herlihy 
.stated that Matz had come voluntarily to the United States 
Attorney’s Office; that Herlihy showed him a marriage certifi¬ 
cate, whereupon Matz said that he had married Nellie in Elk- 
ton and was under the impression they had been divorced; 
that when he asked Matz why he had stated there were no pre¬ 
vious marriages when he made application for a marriage 
license here in Washington, Matz replied: “Did you ever try 
to get married in a Catholic church when you are divorced?” 

These statements made by Matz to Herlihy were admissions 
(1) that Matz had married Nellie at Elkton, Maryland, as al¬ 
leged in the indictment, and (2) that Matz subsequently had 
made application here in Washington for a marriage license to 
Sophia. Although the corpus delicti had not yet been com¬ 
pletely proved, it was subsequently established. Since the 
order of proof is a matter in the trial court’s discretion, Ercoli v. 
United States, 76 U. S. App. D. C. 360,131 F. (2d) 354 (1942), 
introduction of these admissions was proper. The significance 
of the statement? was perfectly clear and it was unnecessary 
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that, as appellant suggests, they go to the whole of the crime. 
Moreover it was not required that appellant be advised that 
he need not make a statement and that anything he said might 
be used against him. Wood v. United States, 75 U. S. App. 
D. C. 274,128 F (2d) 265 (1942); Novak v. District of Colum¬ 
bia, A 2d (D. C. Mun. App., September 25, 1946). That j ap¬ 
pellant’s middle name appeared in the marriage certificate in¬ 
troduced in evidence and did not appear in the certificate 
shown by Herlihy to appellant has no apparent significance, 
especially in view of the lack of legal importance attributed to 
middle names. Games et al. v. Stiles, 39 U. S. (14 Pet). 322, 
10 L. Ed. 476 (1840). 

The prosecutor’s question to Herlihy to which appellant 
objects as leading occurred in the following colloquy: 

Q. Mr. Herlihy, did there come a time when you I had 
a conversation with the man whom you knew as Math¬ 
ias Michael Matz, and also as Michael A. Matz? 

A. Yes. 

Q. When did you have that conversation? 

Mr. Maddox: I object to that, Your Honor. 

The Court: Overruled. All he is asking is if he! had 
a conversation. That certainly cannot be objection¬ 
able, to find out if there was one. I would .suggest to 
counsel to direct his objections to material matters: 

It is evident that appellant’s objection at the trial was txj the 
question: “When did you have that conversation?” and that 
no objection was made to the question which is now said to 
have been leading. Even if it had been, however, it wag im¬ 
material because it had to do with identification of appellant 
and, as already discussed, his identification was proved by other 
substantial evidence. Supra p. 7. 

Elkton marriage certificate 

Appellant objects to the introduction into evidence of the 
Elkton marriage certificate on that ground that at the time it 
was introduced he had not been identified as the Mathias Matz 
named in the certificate (Br. 18,31). In the course of thej trial 
appellant was identified as the Mathias Matz named in that 
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certificate. No more was required to establish the admissibility 
of the certificate. 


Testimony by second wife 

Appellant argues that the second wife should not have been 
compelled or allowed to testify (Br. 34). He maintains that 
since the validity of the first marriage was controverted 
throughout the trial the presumption of validity which went 
with the second marriage entitled the second wife to claim 
privilege. 

The record discloses that when the second wife was first called 
to the stand (App. 33), appellant questioned her right to tes¬ 
tify. Some discussion followed in which the court expressed 
its understanding that the second wife could not testify but 
was entitled to claim privilege until the first marriage was 
proved (App. 35). It was at this point that the Court sug¬ 
gested to the prosecutor that it would be advisable to introduce 
additional evidence to prove the first marriage, and that John 
Collins testified with reference to it. As a result of Collins' 
testimony, together with evidence of the first marriage which 
had previously been introduced, the court was satisfied with 
the proof of the first marriage and overruled appellant's ob¬ 
jection to testify by the second wife (App. 44,45). 

It is submitted that there was no error in this ruling by the 
court. The competency of witnesses to testify is for the court 
to determine in the exercise of its judgment, 70 C. J. Witnesses 
§ 259 (4), and no reason is suggested why this fundamental 
principle should not apply equally to the second wife in a 
bigamy case as to any other witness. Therefore, it was proper 
for the court, in determining Sophia’s competency, to consider 
the proof which had been adduced of the first marriage. He 
was satisfied with this proof and consequently ruled her testi¬ 
mony competent. This was the correct procedure. Miles v. 
United States, supra; Hock v. People, 219 Ill. 265, 76 NE 356 
(1905); State v. Rocker, 130 Iowa 239, 106 NW 645; Bryan v. 
State, 53 Tex. Cr. 200,139 SW 981 (1911); Hayes v. State, 115 
Tex. Cr. 125,29 SW 2d 381 (1930). 

Appellant contends that the existence of the first marriage 
was controverted throughout the trial. Even if it had been. 
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the procedure followed by the court would have been proper, 
but it may be noted that no evidence to disprove the first mar¬ 
riage was introduced and no substantial attack was made upon 
the Government’s evidence. 

The determination by the court as to the existence of the 
first marriage is to be distinguished, of course, from the findihg 
of an existing first marriage which it was necessary for the 
jury to make in arriving at its verdict. So far as the jury were 
concerned, the question remained open and in fact they were 
so instructed (App. 64). 

i 

John Collins' testimony 

Appellant maintains (Br. 41) John Collins should not have 
been allowed to testify (1) because he should have been known 
to the Government as an essential witness and should, there¬ 
fore, have been excluded from the courtroom along with other 
witnesses and (2) because he testified to admissions by the 
appellant at a point in the trial when the corpus delicti had 
not been proved. 

No objection was made by appellant to Collins’ testimony 
with reference to admissions by appellant on the ground that 
the corpus delicti had not been proved. The point is, there¬ 
fore, not open on appeal. However, as stated in reply to j the 
similar argument advanced by appellant in regard to Herlihy’s 
testimony, the corpus delicti was ultimately proved, and! the 
order of proof was in the discretion of the court. 

With reference to the right of John Collins to testify,,' the 
question was within the trial court’s discretion. 23 C. jf. S. 
Criminal Law §§ 1010-1016. The case obviously took a turn 
which was unexpected to the Government, so that there cannot 
be any suggestion that unfair advantage was deliberately taken 
of appellant by the “planting” of this witness in the court ifoom 
when other witnesses had been excluded. It was reasonable 
for the court to rule that Collins might testify even though he 
had not been excluded from the court room. See Raarkp v. 
United States , 23 F. 2d 547 (C. C. A. 5, 1928), cert. de4 227 
U. S. 576. 
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III 

The court’s instructions and conduct of the trial were proper 

A number of objections are made by appellant to the court’s 
instructions to the jury and to his conduct of the trial (Br. 37). 

By his charge (App. 63) the court presented to the jury a 
concise statement of the essential principles of law applicable 
to the case and it is significant that at the conclusion of the 
charge counsel for appellant expressed himself as having only 
one exception and the jury was recalled and instructed in ac¬ 
cordance with that exception (App. 65). In fact it would ap¬ 
pear that by this acquiescence the objections now made to the 
charge were waived. 

Aside from the question of waiver, however, it is sufficient 
to note, without repeating the entire charge, that the jury were 
instructed that the indictment was not to be considered as evi¬ 
dence; that defendant was presumed innocent until proven 
guilty beyond a reasonable doubt; and that reasonable doubt 
was explained. The jury were told that the burden of proof 
was on the Government and that the jury were the sole judges 
of the credibility of the evidence. The nature of the crime was 
explained to the jury. They were told that the fact the de¬ 
fendant had not taken the stand should not be considered as 
evidence of his guilt. The instructions made it very plain that 
the jury were at liberty to return a verdict of not guilty, thus 
complying with the rule of Williams v. United States, 76 U. S. 
App. D. C. 299, 131 F. 2d 21 (1942), cited by appellant. 

The court exercised its privilege of commenting on the 
evidence, Simmons v. United States, 142 U. S. 148 (1891), 
stating that the question as to whether the defendant was 
married to the second wife, who had taken the stand, was not 
fairly in dispute and that the question before the jury, there¬ 
fore, was whether at the time of the second marriage there was 
a prior existing valid marriage. Emphasis was laid upon the 
fact that the jury had the privilege and “the solemn duty” to 
express their own opinion of the evidence (App. 66). These 
instructions, it is submitted, stated with sufficient precision 
the law of the case and substantially complied with the ap¬ 
pellant’s prayers insofar as they accurately set forth the law. 
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There is nothing to support appellant's contention that he 
was deprived of a fair trial. On the contrary, the record dis¬ 
closes that the trial was handled expeditiously and fairly byj the 
court and that the questions to be decided by the jury were 
presented to them in a clear manner which did credit to the 
court and justice to the appellant. 

It does not appear from the record that, as appellant Con¬ 
tends (Br. 51), the trial judge held that proof of a comnjion- 
law marriage in Pennsylvania satisfied the allegation on the 
indictment as to the alleged first marriage. Rather it seems 
clear that the court was satisfied that the Maryland manjiage 
had been satisfactorily proved by introduction of the Car¬ 
riage certificate, appellant's admission with regard to it, and 
the evidence of the subsequent cohabitation as man and [wife 
apparently in pursuance of the prior marriage. See Wharton, 
Evidence in Criminal Issues (10th Ed., 1912) v. II § 827.1 

nr I 

There is no merit to other contentions urged by appellant 

Appellant contends the indictment failed to cite the statute 
under which it was brought (Br. 47). It is apparent, however, 
that he was not misled by the omission. The contention, 
therefore, is completely answered by Rule 7 (c), Rules of 
Criminal Procedure for the District Courts of the United Spates, 
which states: “The indictment or information shall state for 
each count the official or customary citation of the statute, 
rule, regulation or other provision of law which the defendant 
is alleged therein to have violated. Error in the citation or 
its omission shall not be ground for dismissal of the indictment 
or information or for reversal of a conviction if the error or 
omission did not mislead the defendant to his prejudice.” 

Appellant also contends that a copy of the indictment was 
not served upon appellant sufficiently in advance of his arraign¬ 
ment (Br. 47). Rule 10, Rules of Criminal Procedure, pro¬ 
vides that a defendant “shall be given a copy of the indictment 
or information before he is called upon to plead.” There is 
nothing in appellant's brief or in the record to suggest that 
there was less than full compliance with this Rule. 
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CONCLUSION 

* 

For the foregoing reasons it is respectfully submitted that 
the judgment of the court below was proper and should be 
affirmed. 

Edward M. Curran, 

United States Attorney. 
William Hrrz, 

Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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